
Sessions Case No. 31 of 2021 Page 1 

 

 

FORM A 

 

 

 

 

 

IN THE COURT OF ADDL SESSIONS JUDGE(FTC), 
SONITPUR, TEZPUR 

 
Present: Sri SK Ghosh, AJS,  

                          Addl Sessions Judge(FTC), 
                                Sonitpur, Tezpur. 

 
 

[Date of the Judgment] 

27-06-2022 
 

 
[Sessions Case No 31 /2021(Arising out of GR 256 of 2021)] 

 
(Details of FIR/ Crime and Police Station) 

 
 

 
Complainant : 

STATE OF ASSAM 

OR 

Sri Bandhan Kishan. 
S/o Late Puran Kishan. 
Of Gabharupar, under Dhekiajuli PS. 

 

 
REPRESENTED BY 

 

 
Mr. A Baruah & Mrs J. Baruah, 
Learned Addl P.Ps. 

 
 

 
ACCUSED PERSON 

1. Sri Basan Kishan (A-1), S/o  Late Puran Kishan. 

Resident of Vill-   Gabharupar ,P.S.-Dhekiajuli. 

District- Sonitpur. 

 
REPRESENTED BY 

 
Mr R. Baruah, Learned Legal Aid Counsel. 
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FORM B 
 

Date of Offence 26.01.2021. 

Date of FIR. 27.01.2021. 

Date of Charge-sheet 11.02.2021. 

Date of Framing of Charges 16.05.2021. 

Date of commencement of evidence 14.09.2021. 

Date on which judgment is reserved NIL 

Date of the Judgment 27-06-2022 

Date of the Sentencing Order, if any 01.07.2022. 

 
 
 

Accused Details 

 
 
 
 
Rank of 

the 

Accused 

 
 
 

 
Name of 

Accused 

 
 
 

 
Date of 

Arrest 

 
 
 

Date of 

Release 

on Bail 

 
 
 
Offences 

charged 

with 

 
 

Whether 

Acquitted 

or 

convicted 

 
 
 

 
Sentence 

Imposed 

 
Period

 of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

428 Cr.P.C. 

 
     (A-1) 
Labour 

 

 

Sri Basan 
Kishan 

 

 
28.1.2021. 

 

 

 
Nil. 

 

 
Section 
302 of 
IPC. 

 
 

Convicted. 

Imprison
ment for 

life and to 
pay fine 

of 
Rs.10,000
/- i/d S.I 

for 6 
months. 

 

 
1(one) 

year  04 
months   
29 days. 
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Form C 
LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A.  Prosecution 

 

 
RANK 

 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

PW1 Sri Bandhan Kishan Complainant/Informant. 

PW2 Sri Guru Tanti Other Witness. 

PW3 Sri Sansai Kishan 
Other Witness. 

PW4 Sri Sunil Kishan. Other Witness. 

PW5 Smt. Gita Gorh. Other Witness 

PW6 Sri Tarun Gowala. Other Witness 

PW7 Sri Suren Kishan Other Witness 

PW8 Md. Eunush Ali. Other Witness 

PW9 Dr. Pradip Kr. 
Thakuria. 

Medical Witness 

PW10 Dr. Aditya Madhab 
Baruah. 

Medical Witness 

PW11 Sri Dilip Kr. Baruah. Investigating Officer/ Police witness. 

 

B. Defence Witnesses, if any: 

 

 
 

RANK 

 
 

NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 
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C. Court Witnesses, if any: 
 

 
 

 
RANK 

 
 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

 
PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 
 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

 
Sr. No Exhibit Number Description 

1 P.Ext -1, P.Ext.2 and Ext.P-
3/PW-1,PW-2,PW-3 & PW-11 

Ejahar, Seizure List and Inquest report. 

2 P.Ext-4/PW-6, PW-8 & PW-11 Confessional statement. 

3 P.Ext-5 /PW-9 & PW-10 Post Mortem Report. 

4 P.Ext-6, P.Ext.-7, P.Ext-8 
/PW-11. 

Extract copy of GD Entry, Rough 
Sketch Map and  Charge Sheet. 

 
 

B. Defence: 

 
Sr. No Exhibit Number Description 

NIL NIL Nil 

 
 
 
 



Sessions Case No. 31 of 2021 Page 5 

 

 

C. Court Exhibits 

 

D. Material Objects: 
 

 

 

Sr. No 

 

Material Object Number 

 

Description 

1 M.O.1 
Khukri 

 

 

J U D G M E N T 

1. In this case accused Basan Kishan is put for trial for the 

allegation of charge under Section 302 of the IPC. 

2. Brief facts of the prosecution’s case is that on 26.01.2021 

at night the elder brother of the informant namely Basan Kishan 

assaulting his mother Bilashi Kishan with dagger caused cut 

injuries and laid her in the nearby cultivating field. On the morning 

of 27.01.2021 with the assistance of public the informant 

recovered the dead body of his mother from the cultivating field. 

3. To that effect the informant Bandhan Kishan lodged a 

written ejahar with the then I/C of Rakhyasmari police out post 

under Dhekiajuli Police station. The then I/C of the outpost on 

receipt of the ejahar made a G.D Entry vide G.D Entry No.401 

 
Sr. No 

 
Exhibit Number 

 
Description 

Nil Nil Nil 
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dated 27.01.2021 and forwarded the ejahar to the O/C, 

Dhekaiajuli PS for registering a police case. 

4. On receipt of the ejahar, then O/C of Dhekiajuli Police 

Station registered a police case being Dhekiajuli P.S Case 

No.40/2021 u/s.302 IPC and endorsed to S.I of Assam Police 

namely Dilip Kr. Borah for investigation. 

5. After endorsement of the case, the I.O visited the P.O, 

drew sketch map of the P.O, examined witnesses, sent the dead 

body for post mortem examination after inquest and collected 

the post mortem report, arrested the accused person and 

forwarded to the Court. After completion of investigation the I/O 

found a prima-facie case made out against the accused Basan 

Kishan u/s.302 of IPC and accordingly submitted charge sheet 

against the above named accused person u/s 302 IPC for facing 

trial. 

 

6. After furnishing copies by the learned Addl.C.J.M, 

Sonitpur, Tezpur being Eleka Magistrate, under section-207 

Cr.P.C. committed the case in compliance with the provision laid 

down u/s.209 of Cr.P.C to the learned court of Sessions for trial 

as the offence punishable u/s.302 IPC is exclusively triable by 

the Court of Sessions. Thereafter this case has been made over 

by the learned Sessions Judge, Sonitpur,Tezpur to this court for 

disposal. Hence, this case. 

 

7. On appearance of the accused before this court, formal 

charge under section 302 IPC has been framed upon perusal of 

the materials available on record and hearing the learned 

counsel for both sides by my learned predecessor. Charge so 
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framed has been explained and read-over to the accused to 

which he pleaded not guilty and stand for trial.  

 

8. Thereafter the learned Additional P.P opened the case 

before this court describing the charge brought against the 

accused and stating by what evidence he proposes to prove the 

guilt of the accused. 

 

9. During the course of trial, prosecution has examined as 

many as many as eleven witnesses including the MO and I.O. 

After completion of the evidence of the prosecution side, accused 

has been examined u/s.313 Cr.P.C. The defence plea is of total 

denial and the accused has declined to adduce any evidence for 

his defence. 

POINTS FOR DETERMINATION 

 

(1) Whether the accused Basan Kishan on 26.01.2021 at 

night at Gabharupar under Dhekiajuli P.S committed 

murder by intentionally causing the death of Bilashi 

Kishan (mother of informant) and thereby committed an 

offence punishable u/s 302 of IPC? 

 

DECISION AND REASONS FOR THE DECISION : 

 

10. I have heard argument advanced by the learned counsel 

for both sides and also have meticulously gone through the 

evidence both ocular as well as documentary available on record. 
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11. Learned Addl. P.P advancing his part of argument 

submitted that in support of the case, prosecution examined as 

many as eleven witnesses and all those witnesses are 

corroborative to each other and they have fully supported the 

case of the prosecution.  So, there are clear and cogent evidence 

against the accused substantiating the charge. Hence, 

prosecution case is proved beyond reasonable doubts and thus 

prayed for awarding adequate punishment to the accused 

holding him guilty for commission of murder of his mother. 

 

12. On the counter learned counsel for the defence submitted 

that there is no eye witnesses of the case and prosecution failed 

to bring clear and unbreakable chain of circumstances through 

the witnesses examined by the prosecution. That apart some 

vital witnesses are not examined by the prosecution. So far 

confessional statement of the accused before police is 

concerned, it is hit by Sec.24 of the Evidence Act and as such it 

has no probative value in the eye of law. Consequently there is 

no convincing piece of evidence is available from the part of the 

prosecution. Hence, it is a clear case of acquittal and thus prayed 

for acquitting the accused from the charge of this case. 

 

Synopsis of Prosecution Evidence (Para 13  to 44). 

 

13. Bandhan Kishan (PW-1), the informant of this case stated 

that he is the informant. Accused Basan Kishan is his elder 

brother. The incident occurred on 26-01-2021 at 7.00 PM. At the 

time of incident he was in the house of his maternal uncle. Next 

morning at about 6.30 AM, he came home. His mother was not 
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at home. He thought that his mother was at his sister’s home. 

He brushed his teeth and again he went to the house of his 

maternal uncle where he was taking part in a construction work. 

Thereafter at about 7.00 AM, one of his friends Shiba Sankar 

informed him over phone that a murder was committed in their 

cultivation field. Then he went to their cultivation field and saw 

dead body of a woman lying there. As the face of the dead body 

was covered by her hair, he could not see her face. Thereafter, 

he removed the hair over the face of the dead body and found 

that it was his mother Bilashi Kishani. Immediately, he informed 

his sister Meena Kishan and her husband Siban Kishan about the 

incident. He also reported the matter to the VDP Secretary Guru 

Tanti and also other villagers. His sister Meena, Siban Kishan, 

VDP secretary and other villagers came to the cultivation field 

where dead body of his mother was lying. Already, police was 

informed. Police personnel arrived at the spot and took the dead 

body of his mother for post mortem examination. He has 

suspicion on his brother Basan Kishan regarding his involvement 

in the said incident of committing murder of his mother as he 

often used to pick up quarrel with his mother over financial 

matter. Later, he lodged the ejahar before Rakhyasmari Out Post 

regarding the incident. Ext.1 is the ejahar and Ext.1(1) is his 

signature. Police came to their house for investigation and then 

seized one khukri from their house in his presence. Ext.2 is the 

seizure list and Ext.2(1) is his signature. M.Ext.1 is the seized 

khukri which he has seen in the court. After conducting of the 

post mortem examination, dead body was handed over to him. 

When he arrived at the cultivation field, he saw 2/3 cut injury 

over the chest, 2 cut injuries over the stomach and one cut 
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injury over her private part. The body was lying without having 

any clothes. He put his signature in the inquest report. Ext. 3 is 

the inquest report and Ext.3(1) is his signature. 

 

14. During cross examination by defence he has stated that 

they have five siblings. Two brothers and three sisters. The 

sisters are married and they are residing in the village. He lived 

along with his mother and the accused brother. The ejahar was 

not written by him and the same was written by someone at the 

police station. In the police out post, he put his signature over a 

blank paper and gave it to the police. The contents of the ejahar 

were written later. On 26-01-2021 he was at the house of his 

maternal uncle Dukhu Karowa and his house is less than 500 

meters away from their house. During that period he had been 

working in the house of his said maternal uncle. Sometimes he 

used to stay in his maternal uncle’s house at night and in the 

morning he used to come home. On 25-01-2021 he came home 

in the morning and he along with his mother took breakfast and 

thereafter again he left for his work and his mother also left for 

his sister Meena’s home. Her house is also situated less than 500 

meters away from his house. That was his last meeting with his 

mother. He did not visit Meena’s home to meet his mother. He 

saw the accused Basan Kishan last on 25-01-2021 in the 

evening. Their cultivation field where the dead body of his 

mother was found is about 100 meter away from their residence. 

Dwelling houses of Sunku, Putuli, Chandan, Lohra are there 

nearby their house. All these houses are in the same line. As he 

did not see the incident personally, he cannot say how his 

mother died. His mother had the habit of consuming alcohol. 
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Sometimes his mother used to return home at night after 

consuming alcohol.  

 

15. He does not remember whether he has said in his 

statement given before police that “I have suspicion on my 

brother Basan Kishan regarding his involvement in the said 

incident of committing murder of my mother as he often used to 

pick up quarrel with my mother over financial matter.” 

 

16. Before his arrival at the spot, the villagers beat up the 

accused and as a result of which he became unconscious. The 

police took the accused in unconscious state to the hospital. 

Police conducted search in their house and recovered the seized 

khukri from under the rack used to keep fire woods. At that time, 

the accused was inside the police vehicle. 

 

17. Guru Tanti (PW-2) stated that he knows the informant 

Bandhan Kishan, deceased Bilashi Kishan and the accused Basan 

Kishan. The incident took place in the month of January. One 

morning he heard hulla in the house of the informant and heard 

that accused committed murder of his mother Bilashi Kishan. He 

along with other villagers went to the cultivation field nearby the 

house of the accused and saw the dead body of Bilashi Kishan 

lying with cut injuries over the body.  Police came and took the 

dead body to the police station. He also went with the police. 

Thereafter, the body was taken to Tezpur for post mortem. 

Police seized one khurkri from the house of the accused in his 

presence vide Ext.2, seizure list where Ext.2(2) is his signature. 
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He also put his signature in the inquest report(Ext.3) vide 

Ext.3(2). M.Ext.1 is the seized khuri which he has seen  that day. 

 

18. During cross examination by defence he has stated that 

he did not state before the police that “One morning I heard 

hulla in the house of the informant and heard that accused 

committed murder of his mother Bilashi Kishan. I along with 

other villagers went to the cultivation field nearby the house of 

the accused and saw the dead body of Bilashi Kishan lying with 

cut injuries over the body.  Police came and took the dead body 

to the police station. I also went with the police. Thereafter, the 

body was taken to Tezpur for post mortem”.   

 

19. Police did not ask him about the aforesaid case. He did 

not put any signature in the house of the accused. He put his 

signature in the seizure and the inquest report in the police 

station. The contents of the Ext.2 & Ext.3 were not read over to 

him. He does not know what is written there. He saw when 

police recovered the seized khukri from under a rack used to 

keep firewood. Such type of khukri is usually available in the 

house of the people of their locality. He did not see the incident 

personally. He cannot say how the occurrence took place. 

 

20. Sansai Kishan (PW-3) stated in his evidence that he 

knows accused Basan Kishan and the informant Bandhan Kishan. 

They are his co-villagers. The incident took place about nine 

months back, on one morning the VDP Secretary Bipul Kishan 

informed him over phone that dead body of the mother of 

accused Basan Kishan and informant Bandhan Kishan was laying 
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in their cultivation field. Accordingly, he went there and saw the 

dead body of the mother of the informant and body was covered 

with a cloth. The accused Basan Kishan was also there. Police 

came there and took the dead body for post mortem and the 

accused to the police station. Police conducted inquest over the 

dead body and thereafter took his signature as witness. Ext.3 is 

the inquest report and Ext.3(3) is his signature. Police also 

seized one khukri from the house of the accused on being led by 

the accused in his presence. The khukri was kept under the rack 

used for keeping fire wood. Ext.2 is the seizure list and Ext.2(3) 

is his signature. 

 

21. During cross examination he has stated that he does not 

remember the date on which the occurrence took place. After 

receiving the information from the VDP Secretary, he reached 

the cultivation field at about 8.30 AM. The accused was beaten 

up by the local people and he was lying unconscious near the 

dead body of his mother. He cannot say how Bilashi Kishan died. 

He put his signature on Ext.2, in the police station and that time 

it was a blank paper. At the time of seizure of the khukri from 

the house of the accused, the accused in police vehicle and he 

was in unconscious state.  

 

22. Sunil Kishan (PW-4) stated that he knows accused Basan 

Kishan and the informant Bandhan Kishan. They are his nephew. 

The incident occurred on 26th January,2021. On the next 

morning, when he was in the house of Dukhu Kishan along with 

the informant, one Sibasankar Kishan informed the informant 

over phone that when he was tethering cow in the paddy field, 

he saw that dead body of someone was lying there. Accordingly, 
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they went there and saw the dead body of Bilashi Kishan, 

mother of the accused as well as the informant was lying there. 

The villagers came there. No one say anything as to how Bilashi 

Kishan was killed. Police came and took the accused Basan 

Kishan to the police station. Cross examination by defence is 

declined. 

 

23. Smt. Gita Gorh (PW-5) has stated that she knows the 

informant Bandhan Kishan and accused Basan Kishan who are 

own brothers in relation. They are her native villagers. She also 

knows deceased Bilashi Kishan being mother of Bandhan Kishan. 

The incident occurred on 26th January, last year at night. 

Accused Basan Kishan used to play his music player in huge 

volume and as such nothing could be heard whatever happened 

in his residence. On the next day morning of the incident she 

saw some people of their village were rushing to the house of 

the accused. On being asked, those people informed her that 

dead body of Bilashi Kishan was lying in the cultivating field 

belonging to them. After coming to know about the incident, she 

came to the PO and saw the dead body of Bilashi Kishan. Their 

native villagers caught hold accused Basan Kishan and on 

interrogation Basan Kishan admitted that he has murdered his 

mother Bilashi Kishan.  

 

24. During cross examination by defence she has stated that 

she has not seen with her own eyes as to how Bilashi Kishan has 

been murdered and by whom. The dead body of Bilashi Kishan 

was lying in the cultivating field of Basan Kishan which is away 

from their residence. Their native villagers caught hold accused 
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Basan Kishan after chasing him while he was fleeing away from 

the PO and perhaps their villagers also given 2/3 slaps/assaulted 

to him but she has not seen the same. She heard from their 

native villagers that Basan confessed about killing his mother. 

Police seized the music system of accused Basan Kishan. 

 

25. Tarun Gowala (PW-6) stated that he knows the informant 

Bandhan Kishan and accused Basan Kishan who are own 

brothers in relation. They are his native villagers. He also knows 

deceased Bilashi Kishan being mother of Bandhan Kishan. The 

incident occurred on 26th January, last year at night. On the next 

day morning of the incident Bandhan Kishan over telephone 

informed him that someone has killed his mother on the previous 

night. He being Vice President of GP immediately went to the 

house of Bandhan Kishan and after arrival there he made 

communication with Gaonburha and VDP Secretary concerned 

over telephone and accordingly Gaonburha, VDP Secretary and 

other villagers arrived at the PO. Subsequent thereto police 

getting information from VDP Secretary arrived at the PO. On 

inquiry Basan Kishan amongst their co-villagers confessed that 

he had killed his mother Bilashi Kishan with dagger at night after 

pooling her into cultivating field situated nearer to his residence. 

He has noticed cut injury on the head, neck, chest, belly and 

other parts of the deceased which was lying in the cultivating 

field nearer to the residence of accused Basan Kishan. Police 

recorded statement of the accused in presence of him, 

Gaonburha, Sensai Kishan and VDP Secretary Eunush Ali. Ext.P.4 

is the statement of the accused recorded in his presence wherein 

Ext.P.4(1) is his signature. On being asked accused Basan Kishan 
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told that he has killed his  mother with a khukri and shown the 

said khukri to police in presence of him and  other co-villagers 

which has been seized by police. M.O.No.1 is the said khukri. 

Accused used to bear a khukri always with him.  

 

26. During cross examination by defence he has stated that  

he arrived at PO at 6.00 am in the morning on the next day of 

the incident. Police arrived at the PO subsequent to his arrival 

and on being communicated by the VDP Secretary. None 

assaulted accused in his presence at morning. Police scribed 

Ext.P.4. It does not contain signature or thumb impression of the 

accused. He does not remember whether he has stated before 

police or not that accused always bear a khukri with him. Alike of 

M.O.No.1, is not used usually by villagers but, this kind of khukri 

is often seen using by some ganja(cannabis) smokers.  

 

27. Suren Kishan (PW-7) has stated in his evidence that he 

knows the informant Bandhan Kishan and accused Basan Kishan 

who are own brothers in relation. They are his native villagers. 

He also knows deceased Bilashi Kishan being mother of Bandhan 

Kishan. The incident occurred on 26th January, last year at night. 

On the next day morning of the incident one of their co-villager 

namely Sib Sankar Prasad went to release his cow in the grazing 

field wherein he noticed that dead body of Bilashi Kishan was 

lying there. Said Sib Sankar Prasad over telephone informed him 

about the said incident. After getting the information he went to 

the cultivating field where the dead body of Bilashi Kishan was 

lying with several cut injuries. Relation between accused Basan 

Kishan and his mother was not so much cordial and they had 



Sessions Case No. 31 of 2021 Page 17 

 

 

tussle very often. He knows nothing about the tussle between 

accused Basan Kishan and his mother on the night of the 

incident. Police did not record his statement. (at this stage the 

witness does not support the prosecution’s case and with the 

leave of the court, witness declared hostile and cross examined 

by the prosecution.) 

 

28. During cross examination by prosecution he has stated 

that father of Basan Kishan is his cousin(elder brother). Accused 

is his nephew and as such he has love and affection for accused. 

He feel pain for accused Basan Kishan and he would feel sorrow 

if accused Basan Kishan is convicted in this case. Their co-

villagers inquired the accused and the accused has confessed 

before their native villagers that he has killed his mother Bilashi 

Kishan. 

 

29. During cross-examination by defence he has stated that 

his residence is about 60 meters away from the residence of 

accused Basan Kishan. Residences of Sanku Gorh, Sunit Kishan 

and others are there around the homestead of accused. He has 

not visited the house of the accused on the night of the incident 

to witness the tussle between the accused and his mother. He 

has not seen the incident of killing of Bilashi Kishan by Basan 

Kishan with his own eyes. 

 

30. Md. Eunish Ali (PW-8) has stated in his evidence that he 

knows the informant Bandhan Kishan and his mother(deceased) 

Bilashi Kishan. He knows the accused Basan Kishan who is 

present in the dock. The incident took place in the year 2021. He 

is the VDP Secretary of Gabharupar village and as such villagers 
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of Gabharupar informed him on the next day morning of the 

incident that Bilashi Kishan was murdered. On getting the 

information he went to the PO and on arriving there he saw that 

dead body of Bilashi Kishan was lying in the cultivating field 

nearer to the residence of Bilashi Kishan. He has noticed injury 

on the chest, head and other parts of Bilashi Kishan. Thereafter, 

he made communication with the I/C Rakhyasmari police out 

post and called in Tarun Gowala to the PO being Ward Member 

of the concerned Ward.  Accordingly police and Tarun Gowala 

arrived at the PO and police took the dead body of Bilashi 

Kishan. In presence of him, Tarun Gowala, other villagers and 

the police officials, accused Basan Kishan voluntarily confessed 

that he had murdered his mother Bilashi Kishan. The confession 

of accused Basan Kishan was reduced into writing in his 

presence. Ext.P.4 is the confessional statement of accused Basan 

Kishan wherein Ext.P.4(2) is his signature.  

 

31. During cross examination by defence he has stated that 

he arrived at the PO next day morning of the incident at about 

8.00 am. While arrived at the PO, many people assembled there. 

He has seen people assembled at the PO, assaulted accused 

Basan Kishan. As such he made communication with the police. 

He put his signature on reducing the voluntary confession of the 

accused. Ext.P.4 does not contain signature of accused Basan 

Kishan. Police asked him to put signature in Ext.P.4. 

 

32. Dr. Pradip Kr. thakuria (PW-9, M/O) has stated that on 

27-01-2021,he was posted as professor of Forensic Medicine at 

TMCH, Tezpur. On that day he being HOD of Forensic Medicine 
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of TMCH, Tezpur endorsed his concurrence with the findings of 

Dr. Aditya Madhab Baruah, Asstt. Professor Department of 

Forensic Medicine, TMCH, Tezpur who had performed post 

mortem over the dead body of Smti Bilashi Kishan, 65 years, 

W/o late Puran Kishan of Gabharupar under Dheikajuli PS. Ext. 

P.5 is the post mortem report wherein Ext.P.5(1) is his 

endorsement of concurrence of the findings of post mortem 

report of Bilashi Kishan wherein Ext.P.5(2) is his signature. Cross 

examination by defence is declined. 

 

33. Dr. Aditya Madhab Baruah (PW-10, M/O) has stated that 

on 27-01-2021,he was posted as Asstt. Professor, Forensic 

Medicine, TMCH, Tezpur. On that day on police requisition vide 

Rakhyasmari Police Out Post G.D Entry No. 398 dated 27-01-

2021, he has conducted post mortem examination of the dead 

body of Bilashi Kishan, female, W/o Late Puran Kishan  aged 

about 65 years of village – Gabharupar under Dhekiajuli P.S on 

being escorted and identified by UBC/406 Bablu Kalita and 

Bandhan Kishan. On examination he has found: 

A female dead body of average built of swarthy 

complexion found covered with a white and red cloth. Eyes and 

mouth were found partially opened. Body was cool on touch. 

Rigor mortis was present and developed over both upper and 

lower limbs. Anus and vagina were found healthy.  

External injuries –  

1. Chopped wound of size 10cm x 4xm x trachea deep 

was found over the front of the neck 5cm above the 

sternal notch.  
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2. 2cm below injury No.1 chopped wound of size 10cmx 

3cm x clavicle deep was found over the right side. 

3. 2cm below injury no.2 chopped wound of size 12cm x 2 

cm x bone deep was found over the front of chest.  

4. 3cm lateral to injury No.3 chopped wound of size 3cm x 

2 cm x bone deep was found over front of chest.  

5. Chopped wound of size 6cm x 2cm x cavity deep was 

found over the front of abdomen 3 cm above the 

umbilicus. 

6. 5cm below injury No.5 chopped wound of size 3cm x 2 

cm x cavity deep was found over the front of abdomen.  

7. Multiple chopped wound of sizes varying from 8 cm x 3 

cm x muscle deep to 5cm x 3cm x muscle deep was 

noted over perineum.  

8. Chopped wound of size 3cm x 2 cm x  muscle deep was 

found on the back.  

No ligature mark was detected during examination. 

Scalp was contused over the forehead. Skull and vertebrae were 

healthy. Brain was pale.  

Examination of thorax:  

Ribs and cartilages were healthy. Internal organs were 

pale.  

Examination of abdomen:  

Walls were contused. Peritoneum was pale and 

lacerated at places. Stomach – mucosa was pale. Cavity was 

empty without any suspicious smell. Other organs were pale.  
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Opinion:  In his opinion the death was due to shock and 

haemorrhage as a result of injuries sustained over 

the body as described. All the injuries were ante-

mortem in nature and caused by moderately heavy 

sharp cutting weapon and homicidal in nature. 

Approximate time since death was 12 to 24 hours.    

      Ext.P.5 is the post mortem report wherein Ext.P.5(3) is his 

signature.  

34. During cross examination he has stated that the injuries 

were fresh in time at the time of examination and the same was 

the cause of death of the deceased but the exact time of 

sustaining injury is not mentioned in Ext.P(5). 

 

35. Dilip Kr. Bora (PW-11,I/O) has stated in his evidence that 

on 27-01-2021, he was posted as I/C Rakhyasmari Police Out 

Post under Dhekiajuli PS. On that day at about 8.30 am VDP 

Secretary of Gabharupar over telephone informed him that dead 

body of one Bilashi Kishan was lying in the paddy filed with 

serious injuries and the perpetrator of the offence being son of 

the victim namely Basan Kishan was apprehended by the 

villagers. On the basis of the information he made GD Entry No. 

398 dated 27-01-2021. Ext. P.6 is the extract copy of GD Entry 

No. 398 dated 27-01-2021. Thereafter, he informed the matter 

to the higher authorities and proceeded with his staff to the PO. 

On arrival at the PO, he has drawn a rough sketch map of the 

PO, examined the witnesses, seized a Khukri from the house of 

the accused. He found the injured dead body of Bilashi Kishan 

over whom he made inquest and thereafter brought the dead 
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body for post mortem. He also brought the accused Basan 

Kishan who was apprehended and fastened by the villagers. 

During examination accused admitted that he has committed 

murder of his mother with the seized khukri. He has recorded 

confessional statement of the accused in presence of Sensai 

Kishan, Tarun Gowala, Eunush Ali. While he was available at PO, 

accused also confessed his guilt in presence of his co-villagers 

who apprehended the accused. Ext.P.4 is the statement of the 

accused recoded by him in presence of witnesses wherein 

Ext.P.4(3) is his signature.Ext.P.3 is the inquest report wherein 

Ext.P.3(4) is the signature of Circle Officer, Dhekiajuli Circle 

namely Kamal Jyoti Borah which he knows.Ext.P.7 is rough 

sketch map of the PO wherein Ext. P.7(1) is his signature. M.O.1 

is the seized Khukri which has been produced after seizure 

before the concerned Magistrate of the Court. Ext.2 is the 

seizure list wherein Ext.2(4) is his signature. He sent the dead 

body of Bilashi Kishan to KCH, Tezpur for post mortem and 

thereafter he has collected the post mortem report. After 

completion of investigation, he found a case u/s 302 of IPC 

against accused Basan Kishan and accordingly laid charge sheet 

under said Section of penal law against accused Basan Kishan for 

facing trial. Ext.P.8 is the charge sheet wherein Ext.P.8(1) is his 

signature. 

36. He has recorded the statement of all the witnesses of this 

case including PW-7,Suren Kishan who has stated before him 

that “on the night of the incident there was a tussle between 

accused Basan Kishan and his mother and as such he suspected 

that accused Basan Kishan might have killed his mother Bilashi 

Kishan”.  
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37. During cross examination by defence he has stated that 

he went to the PO at 8.30 am on 27-01-2021 and reached the 

PO at 8.55 am and he has started investigation of the case. In 

Ext.P.6 it is not mentioned that it is a certified copy. He has 

recorded the statement of witnesses on 27-01-2021 followed by 

G.D Entry Ext.P.6 namely Suren Kishan, Sensai Kishan, Sunil 

Kishan, Gita Gorh at the PO. He received the ejahar of the 

instant case at about 1.00 pm on the same day. After receipt of 

ejahar, he has recorded the statement of the informant, Tarun 

Gowala, Sensai Kishan and Eunush Ali. He has re-recorded the 

statement of the accused too after lodging of ejahar. While he 

arrived at PO, he found that the accused was apprehended by 

the villagers and to a certain extent manhandled him and was 

lying on the ground pretending to be unconscious. But as soon 

as he arrived at the PO the accused stood up. He has seized 

M.O.1 from the house of the accused but Ext.2 has been 

prepared at Rakhyasmari police out post and he has taken the 

signatures of the seizure witnesses at the Out Post. In Ext.2 

there is thumb impression of the accused Basan Kishan taken by 

him but below the thumb impression no endorsement of taking 

the thumb impression is mentioned. After sending the accused 

out of the PO towards the outpost for saving his life, he made 

search around the P.O including the house premises of the 

accused where he found the weapon of offence(khukri) and 

thereafter he seized it. He did not send M.O.1 to FSL. Ext.P.4 has 

been recorded at Rakhyasmari police out post and it does not 

contain the signature of the accused. 
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38. PW1 Bandan Kishan did not state before him that that “At 

the time of incident I was in the house of my maternal uncle. 

Next morning at about 6.30 AM, I came home. My mother was 

not at home. I thought that my mother was at my sister’s home. 

I brushed my teeth and again I went to the house of my 

maternal uncle where I was taking part in a construction work. 

Thereafter at about 7.00 AM, one of my friends Shiba Sankar 

informed me over phone that a murder was committed in our 

cultivation field. Then I went to our cultivation field and saw 

dead body of a woman lying there. As face of the dead body was 

covered by her hair, I could not see her face. Thereafter, I 

removed the hair over the face of the dead body and found that 

it was my mother Bilashi Kishan. Immediately, I informed my 

sister Meena Kishan and her husband Siban Kishan about the 

incident. I also reported the matter to the VDP Secretary, Guru 

Tanti and also other villagers. My sister Meena, Siban Kishan, 

VDP secretary and other villagers came to the cultivation field 

where dead body of my mother was lying.” But the said witness 

told him that he was not available at their residence at the time 

of the incident. 

 

39. Said witness also did not state before him that “I have 

suspicion on my brother Basan Kishan regarding his involvement 

in the said incident of committing murder of my mother as he 

often used to pick up quarrel with my mother over financial 

matter.” But he said that very often accused Basan Kishan used 

to quarrel with his mother Bilashi Kishan.  
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40. He has not seized any music system in respect of the 

instant case.  

 

41. PW5 Gita Gorh did not state before him that “accused 

Basan Kishan used to play his music player in huge volume and 

as such nothing could be heard whatever happened in his 

residence”.  

 

42. PW6 Tarun Gowala did not state before him that “on 

inquiry Basan Kishan amongst our co-villagers confessed that he 

had killed his mother Bilashi Kishan with dagger at night after 

pooling her into cultivating field situated nearer to his residence”. 

But he has specifically mentioned and described as to how he 

has murdered his mother Bilashi Kishan. 

 

43. PW6 did not state before him that “accused Basan Kishan 

told that he has killed his mother with a khukri and shown the 

said khukri to Police(me) in presence of him and other co-

villagers which has been seized by Police(me)”.  

 

44. Amongst the eleven witnesses examined by the 

prosecution, PW-9, 10 and 11 being the doctors and 

investigating officer, are formal official witnesses. Out of rest 

eight witnesses, PW-7 turned hostile.  

 

Analysis of Evidence with reference to defence 

argument. 

P O I N T    No.1.(Para 45  to  84) 
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45. The informant as PW-1 has stated that the incident 

occurred on 26-01-2021 at 7.00 PM. At the time of incident he 

was in the house of his maternal uncle. Next morning at about 

6.30 AM, he came home. His mother was not at home. He 

thought that his mother was at his sister’s home. He brushed his 

teeth and again he went to the house of his maternal uncle 

where he was taking part in a construction work. Thereafter at 

about 7.00 AM, one of his friends Shiba Sankar informed him 

over phone that a murder was committed in their cultivation 

field. Then he went to their cultivation field and found that it was 

his mother Bilashi Kishan. Immediately, he informed his sister 

Meena Kishan and her husband Siban Kishan about the incident. 

He also reported the matter to the VDP Secretary, Guru Tanti 

and also other villagers. His sister Meena, Siban Kishan, VDP 

secretary and other villagers came to the cultivation field where 

dead body of his mother was lying. Already, police was informed. 

Police personnel arrived at the spot and took the dead body of 

his mother for post mortem examination. He has suspicion on his 

brother Basan Kishan regarding his involvement in the said 

incident of committing murder of his mother as he often used to 

pick up quarrel with his mother over financial matter. Police 

came to their house for investigation and then seized one khukri 

from their house in his presence. Ext.P.2 is the seizure list and 

Ext.P.2(1) is his signature. M.O.1 is the seized khukri which he 

has seen in the court. When he arrived at the cultivation field, he 

saw 2/3 cut injury over the chest, 2 cut injuries over the stomach 

and one cut injury over her private part. He put his signature in 

the inquest report. Ext.P.3 is the inquest report and Ext.P.3(1) is 

his signature.  PW2 stated that on one morning he heard hulla in 
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the house of the informant and heard that accused committed 

murder of his mother Bilashi Kishan. He along with other 

villagers went to the cultivation field nearby the house of the 

accused and saw the dead body of Bilashi Kishan lying with cut 

injuries over the body.  Police came and took the dead body to 

the police station. He also went with the police. Thereafter, the 

body was taken to Tezpur for post mortem. Police seized one 

khurkri from the house of the accused in his presence vide 

Ext.P.2, seizure list where Ext.P.2(2) is his signature. He also put 

his signature in the inquest report(Ext.P.3) vide Ext.P.3(2). 

M.O.1 is the seized khukri which he has seen today. PW-3 in his 

evidence stated that the incident took place about nine months 

back, one morning the VDP Secretary Bipul Kishan informed him 

over phone that dead body of the mother of accused Basan 

Kishan and informant Bandhan Kishan was laying in their 

cultivation field. Accordingly, he went there and saw the dead 

body of the mother of the informant and body was covered with 

a cloth. The accused Basan Kishan was also there. Police came 

there and took the dead body for post mortem and the accused 

was also taken to the police station. Police conducted inquest 

over the dead body and thereafter took his signature as witness. 

Ext.P.3 is the inquest report and Ext.P.3(3) is his signature. 

Police also seized one khukri from the house of the accused on 

being led by the accused in his presence. The khukri was kept 

under the rack used for keeping fire wood. Ext.P.2 is the seizure 

list and Ext.P.2(3) is his signature. PW4 stated in his evidence 

that the informant and accused are his nephews. On the next 

morning of the incident, when he was in the house of Dukhu 

Kishan along with the informant, one Sibasankar Kishan informed 
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the informant over phone that when he was tethering cow in the 

paddy field, he saw that dead body of someone was lying there. 

Accordingly, they went there and saw the dead body of Bilashi 

Kishan, mother of the accused as well as the informant was lying 

there. The villagers came there.  PW5 in her evidence stated that 

the incident occurred on 26th January, last year at night. Accused 

Basan Kishan used to play his music player in huge volume and 

as such nothing could be heard whatever happened in his 

residence. On the next day morning of the incident she saw 

some people of their village were rushing to the house of the 

accused. On being asked, those people informed her that dead 

body of Bilashi Kishan was lying in the cultivating field belonging 

to them. After coming to know about the incident, she came to 

the PO and saw the dead body of Bilashi Kishan. Their native 

villagers caught hold accused Basan Kishan and on interrogation 

Basan Kishan admitted that he has murdered his mother Bilashi 

Kishan. PW-6 in his evidence stated that the incident occurred on 

26th January, last year at night. On the next day morning of the 

incident Bandhan Kishan over telephone informed him that 

someone has killed his mother on the previous night. He being 

Vice President of G.P immediately went to the house of Bandhan 

Kishan and after arrival there, he made communication with 

Gaonburha and VDP Secretary concerned over telephone and 

accordingly Gaonburha, VDP Secretary and other villagers arrived 

at the PO. Subsequent thereto police getting information from 

VDP Secretary arrived at the PO. On inquiry Basan Kishan 

amongst their co-villagers confessed that he had killed his 

mother Bilashi Kishan with dagger at night after pooling her into 

cultivating field situated nearer to his residence. He has noticed 
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cut injury on the head, neck, chest, belly and other parts of the 

deceased which was lying in the cultivating field nearer to the 

residence of accused Basan Kishan. Police recorded statement of 

the accused in presence of him, Gaonburha Sensai Kishan and 

VDP Secretary Eunush Ali. Ext.P.4 is the statement of the 

accused recorded in his presence wherein Ext.P.4(1) is his 

signature. On being asked accused Basan Kishan told that he has 

killed his mother with a khukri and shown the said khukri to 

police in presence of him and other co-villagers which has been 

seized by police. M.O.No.1 is the said khukri. Accused used to 

bear a khukri always with him. PW-8 has stated that he is the 

VDP Secretary of Gabharupar village and as such villagers of 

Gabharupar informed him on the next day morning of the 

incident that Bilashi Kishan was murdered. On getting the 

information he went to the P.O and on arriving there he saw that 

dead body of Bilashi Kishan was lying in the cultivating field 

nearer to the residence of Bilashi Kishan. He has noticed injury 

on the chest, head and other parts of Bilashi Kishan. Thereafter, 

he made communication with the I/c,Rakhyasmari police out 

post and called in Tarun Gowala to the P.O being Ward Member 

of the concerned Ward.  Accordingly police and Tarun Gowala 

arrived at the P.O and police took the dead body of Bilashi 

Kishan. In presence of him, Tarun Gowala, other villagers and 

the police officials, accused Basan Kishan voluntarily confessed 

that he had murdered his mother Bilashi Kishan. The confession 

of accused Basan Kishan was reduced into writing in his 

presence. Ext.P.4 is the confessional statement of accused Basan 

Kishan wherein Ext.P.4(2) is his signature.  
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46. PW-7 stated in his evidence that the incident occurred on 

26th January, last year at night. On the next day morning of the 

incident one of their co-villager namely Sib Sankar Prasad went 

to release his cow in the grazing field wherein he noticed that 

dead body of Bilashi Kishan was lying there. Said Sib Sankar 

Prasad over telephone informed him about the said incident. 

After getting the information he went to the cultivating field 

where the dead body of Bilashi Kishan was lying with several cut 

injuries. Relation between accused Basan Kishan and his mother 

was not so much cordial and they had tussle very often. (at this 

stage the witness is declared hostile by the prosecution.) 

 

47. With the leave of the Court, PW-7 has been cross 

examined by the prosecutor and during cross examination by 

prosecution, he has stated that father of Basan Kishan is his 

cousin (elder brother). Accused is his nephew and as such he 

has love and affection for accused. He feels pain for accused 

Basan Kishan and he would feel sorrow if accused Basan Kishan 

is convicted in this case. Their co-villagers inquired the accused 

and he has confessed before their native villagers that he has 

killed his mother Bilashi Kishan.  

 

48. At this state, it would be appropriate to notice the 

principle of law as to whether testimony of hostile witness can be 

relied upon.  

 

49.   In the case of Mrinal Das-Vs- State of Tripura reported 

in (2011) 9 SCC 479, the Hon’ble Supreme Court held as under:- 
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           “67. It is settled law that corroborated part of evidence 

of hostile witness regarding commission of offence is 

admissible. The fact that the witness was declared hostile at 

the instance of the Public prosecutor and he was allowed to 

cross-examine the witness furnishes no justification for 

rejecting en block the evidence of the witness. However, the 

Court has to be very careful, as prima facie, a witness who 

makes different statements at different times, has no regard to 

the truth. His evidence has to be read and considered as a 

whole with a view to find out whether any weight should be 

attached to it. The Court should be slow to act on the 

testimony of such a witness, normally, it should look for 

corroboration with other witnesses. Merely because a witness 

deviates from his statements made in the FIR, his evidence 

cannot be held to be totally unreliable. To make it clear that 

evidence of hostile witness can be relied upon at least up to the 

extent, he supported the case of prosecution. The evidence of 

person does not become effaced from the record merely 

because he has turned hostile and his deposition must be 

examined  more cautiously to find out as to what extent he has 

supported the case of the prosecution.” 

 

50.           The Hon’ble Apex Court in the matter of Bhaiju 

alias Karan Singh-Vs- State of Madhya Pradesh reported in 

(2012) 4 SCC 327, held that : 

  “35. Regarding the admissibility and probative value of 

the testimony of hostile witness, normally when a witness 

deposed contrary to the stand of the prosecution and his own 

statement recorded under Section 161 Cr.P.C, the prosecutor, 

with the permission of the court, can pray to the court for 

declaring that witness hostile and for granting leave to cross 

examine the said witness. If such a permission is granted by 
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the Court then the witness is subjected to cross-examination by 

the prosecutor as well as an opportunity is provided to the 

defence to cross-examine such witnesses, if he so desires. In 

other words, there is a limited examination-in-chief, cross-

examination by the prosecutor and cross-examination by the 

counsel for the accused. It is admissible to use the 

examination-in-chief as well as the cross-examination of the 

said witness insofar as it supports the case of the prosecution.” 

 

51. From the above decisions of Hon’ble Supreme Court, it is 

settled that evidence of hostile witness is admissible so far it 

supports the prosecution’s story. 

 

52. Now coming to the case in hand, it appears that PWs 1 to 

8 in their evidence very categorically stated that on one fine 

morning getting the information about lying of a dead body in 

the cultivating field of the informant, they went there and on 

arrival there, they found that the dead body of Bilashi Kishan 

was lying there with several cut injuries on various parts of her 

body. Police was communicated and after arrival of police, 

inquest over the dead body was made and thereafter police took 

the dead body for post mortem.  

 

53. PW-10 being the doctor stated that in connection with 

Rakhyasmari police outpost GD Entry No.398 dated 27.01.2021, 

he has conducted post mortem over the dead body of Bialshi 

Kishan on police requisition and on being identified by Bandhan 

Kishan and UBC.406 Bablu Kalita and during examination he 

found the following injuries: 
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1. Chopped wound of size 10cm x 4xm x trachea deep 

was found over the front of the neck 5cm above the 

sternal notch.  

2. 2cm below injury No.1 chopped wound of size 10cmx 

3cm x clavicle deep was found over the right side. 

3. 2cm below injury no.2 chopped wound of size 12cm x 2 

cm x bone deep was found over the front of chest.  

4. 3cm lateral to injury No.3 chopped wound of size 3cm x 

2 cm x bone deep was found over front of chest.  

5. Chopped wound of size 6cm x 2cm x cavity deep was 

found over the front of abdomen 3 cm above the 

umbilicus. 

6. 5cm below injury No.5 chopped wound of size 3cm x 2 

cm x cavity deep was found over the front of abdomen.  

7. Multiple chopped wound of sizes varying from 8 cm x 3 

cm x muscle deep to 5cm x 3cm x muscle deep was 

noted over perineum.  

8. Chopped wound of size 3cm x 2 cm x muscle deep was 

found on the back.  

No ligature mark was detected during examination. Scalp 

was contused over the forehead. Skull and vertebrae were 

healthy. Brain was pale. 

 

54. The doctor opined that the death was due to shock and 

haemorrhage as a result of injuries sustained over the body. All 

the injuries were ante mortem in nature and caused by 

moderately heavy sharp cutting weapon and homicidal in nature. 

Approximate time of death was 12 to 24 hours. 
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55. From the evidence of the doctor, it appears that no 

ligature mark was detected during examination and the skull and 

vertebrae were healthy, thereby possibility of hanging is ruled 

out in the one hand. On the other hand doctor opined that the 

death was homicidal in nature. 

 

56. Defence even did not make any endeavor to dispute the 

above ratio of evidence of PWs 1 to 8 so also the evidence of 

doctor. As such a corroborative piece of evidence to the context 

that- 

“Dead body of Bilashi Kishan was found in the cultivating 

field of the informant at morning with several injuries over her 

person and the death was homicidal in nature.”, is available on 

record which is totally unblemished, unrebutted and unshaken. 

57. So, a limited question, as to who is the perpetrator of the 

offence, is to be determined from the rest part of the evidence of 

the prosecution witnesses. 

 

58. PWs-1, 2 and 3 in their evidence have stated that police 

seized a khukri from the house of the accused in their presence 

and seized the same vide Ext.P.2 seizure list which contains their 

signatures. They have also stated that inquest over the dead 

body of Bilashi Kishan was made in their presence vide Ext.P.3 

and they have put their respective signatures in Ext.P.3 as 

witnesses of inquest. 

 

59. Defence although cross examined PWs-2 and 3 in respect 

of seizure list but PW-1 has not been cross examined to that 
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effect and as such evidence of PW-1 about seizure list remained 

unassailed. So, far cross examination of PWs-2 and 3 about the 

seizure list is concerned, PW-3 has stated that he has put his 

signature in Ext.P.2 while it was blank but PW-2 did not say so 

rather during cross examination PW-2 has reiterated that he saw 

when police recovered the khukri from under a rack used to keep 

firewood. So, the fact of seizure of Khukri from the house of 

accused according to evidence of PWs 1 to 3 remained 

unrebutted. Simultaneously, evidence of PWs-1 to 3 in respect of 

inquest over the dead body also remained intact on not being 

challenged the same by cross examining the PWs effectively.   

 

60. Defence thoroughly cross examined all the witnesses and 

during cross examination it is elicited from PW-1 that they are 

altogether five siblings of their parent’s i.e two sons and three 

daughters. All the three daughters are married and they are 

living in the village. He, his mother and the accused live in their 

homestead. For the last time, he met his mother on 25.01.2021 

and had breakfast with his mother and on the said day at 

evening he had seen the accused available at their residence. On 

the night of incident he was available at the residence of his 

maternal uncle which corroborated by PW-4 being another uncle 

of accused. 

 

61. So it became apparent that on the night of the incident 

the deceased and the accused were the only persons lived in 

their homestead. 
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62. Apart from above there is corroborated piece of evidence 

of PW-1 (younger brother of the accused) and PW-7 (uncle of 

the accused/hostile witness) that relation between accused 

Basan Kishan (A-1) and his mother was not cordial and they had 

tussle very often. The evidence of PWs-1 and 7 to the above 

contents remained totally unshaken. 

 

63. Further during cross examination by prosecution, PW-7 

has stated that it is a fact that he has stated before police that 

on the night of the incident there was a tussle between accused 

Basan Kishan and his mother and as such he suspected that 

accused Basan Kishan might have killed his mother Bilashi 

Kishan. 

 

64. During examination u/s.313 Cr.P.C, accused did not offer 

any explanation as to how his mother died on the fateful night 

although he was the only person lived with his mother in their 

homestead on the night of the incident. Rather he has stated 

that on the night of the incident after listening music, he was 

sleeping at their residence. On the next day morning, he went to 

the house of his one friend namely Mahendra and while having 

tea there, Guru Tanti and his elder brother were rushing to their 

residence gossiping that there was murder at their residence. 

Hearing about the said fact, he followed them and on reaching at 

the P.O, he found that dead body of his mother was lying there. 

The said explanation of the accused, does not appear to be a 

satisfactory explanation and thus his burden u/s.106 of the 

Evidence is not discharged. 
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65. Nevertheless, it is the settled position of law that 

prosecution is to prove it’s own case and Sec.106 of the 

Evidence Act never shifts the burden of proof of the prosecution 

(according to the mandate of Sec.101 of Evidence Act) to the 

accused. 

 

66. Proceeding ahead with the further evidence of the 

prosecution witnesses, it transpires that PW-5 has stated that on 

interrogation by villagers accused Basan Kishan admitted that he 

has murdered his mother Bilashi Kishan. PW-8 in his evidence 

stated that in presence of him, Tarun Gowala and other villagers, 

Bashan Kishan voluntarily confessed that he had murdered his 

mother Bilashi Kishan. PW-6(Tarun Gowala) and PW-7(Suren 

Gowala) fully corroborated the said piece of evidence that 

accused made confession in presence of the villagers that 

accused murdered his mother.  

 

67. So far recording of the confession by the I/O which is 

tendered as Ext.P.4, is concerned. According to the mandate of 

Sec.25 of the Evidence Act, confession made before police officer 

cannot be proved against the maker. So, there is no probative 

value of Ext.P.4 in the eye of law. 

 

68. But there is ocular testimony of PWs-5 to 8 that the 

accused confessed before villagers that he had committed 

murder of his mother and the said piece of evidence remained 

totally unrebutted. 
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69. It is settled position of law that to rely upon the Extra 

Judicial Confession, corroboration is solicited as a rule of 

prudence and it may be apposite to recapitulate the law 

regarding appreciation of the Extra Judicial Confession. 

 

70. While dealing with the evidentiary value of extra judicial 

confession made by the accused, the Supreme Court in the 

matter of Baldev Singh-Vs- State of Punjab reported in 2009 AIR 

SCW 3737 held that extra judicial confession is generally a weak 

type of evidence. No conviction ordinarily can be based solely 

there upon unless same is corroborated in the material 

particulars. 

 

71. While dealing with the same question, the Apex Court in 

the matter of Mohd. Azad alias Samin-Vs- State of West Bengal 

reported in 2009 AIR SCW 752, has held that if extra judicial 

confession made voluntarily and truly in a fit state of mind then 

it can be relied upon and confession will have to be proved like 

in any other evidence. Para 22 of the said judgment reads as 

under:- 

  “22. An extra judicial confession, if voluntary and true 

and made in a fit state of mind can be relied upon by the court. 

The confession will have to be proved like any other fact. The 

value of the evidence as to confession, like any other evidence, 

depends upon the veracity of the witness to whom it has been 

made. The value of the evidence as to the confession depends 

on the reliability of the witness who gives the evidence. It is not 

open to any court to start with a presumption that extra judicial 

confession is a weak type of evidence. It would depend on the 

nature of the circumstances, the time when the confession was 
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made and the credibility of the witnesses who speak to such a 

confession. Such a confession can be relied upon the conviction 

can be founded thereon if the evidence about the confession 

comes from the mouth of witnesses who appear to be 

unbiased, not even remotely inimical to the accused and in 

respect of whom nothing is brought out which may tend to 

indicate that he may have a motive of attributing an untruthful 

statement to the accused, the words spoken to by the witness 

are clear, unambiguous and ultimately convey that the accused 

is the perpetrator of the crime and nothing is omitted by the 

witness which may militate against it. After subjecting the 

evidence of the witness to a rigorous test on the touchstone of 

credibility, the extra-judicial confession can be accepted and 

can be the basis of conviction if it passed the test of credibility.” 

72. Extra Judicial Confession can be relied for conviction-value 

of evidence depends upon veracity of witness - It is true that 

Court requires the witness to give the actual words used by 

accused as nearly as possible but it is not invariable rule - if 

substance is given, it can be used. "Baldeo Raj Vs. Haryana, 

1990 (4) SCC 524”. 

 

73. The evidence available on record transpires that PW-5 is a 

village woman and homemaker by profession and in her 

evidence she has stated that their villagers caught hold accused 

Basan Kishan and on interrogation Basan Kishan admitted that 

he has murdered his mother Bilashi Kishan. PW-6 is the vice 

president of G.P and PW-8 being  VDP Secretary of the village of 

the accused in their evidence stated that on being asked accused 

Basan Kishan told that he has murdered his mother. PW-7 who 

although turned hostile but during cross examination by 
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prosecution has stated that accused is his nephew and as such 

he has love and affection for him. He feels pain for accused 

Basan Kishan and he would feel sorrow if accused Basan Kishan 

is convicted in this case. But he has also stated that their co-

villagers inquired the accused and the accused has confessed 

before their native villagers that he has killed his mother Bilashi 

Kishan. 

 

74.           In the present case, PW-5 a co-villager, PW-6 is 

vice president of the G.P whereas PW-8 is the VDP Secretary of 

the village of the accused respectively and they were in no way 

related and concerned either with the accused person or the 

deceased in the matter. On the other hand PW-7 an uncle of the 

accused inspite of having soft corner for the accused has 

corroborated the evidence of PWs-5,6 and 8. These witnesses 

had no interest in the matter. Thus, we find no reason on the 

part of the PWs-5 to 8 to make out a false story of Extra Judicial 

Confession.  

 

75. It is explicitly clear that Extra Judicial Confession can be 

accepted and can be the basis of conviction if it passed the test 

of credibility as held by the Supreme Court in the above stated 

judgment. 

 

76. In the instant case, by cross examining PW-5, defence 

elicited that their native villagers caught hold accused Basan 

Kishan after chasing him while he was fleeing away from the P.O 

and perhaps their villagers also given 2/3 slaps/assaulted to him 

but she has not seen the same. PW-6 during cross examination 
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stated that he arrived at the P.O at 6 a.m and none assaulted 

the accused in his present at morning. PW-8 during cross 

examination stated that while he arrived at the P.O, many 

peoples assembled there. He has seen people assembled at the 

P.O assaulted accused Basan Kishan. As such he made 

communication with the police. I/O during cross examination 

stated that while he arrived at the P.O, he found that the 

accused was apprehended by the villagers and to certain extent 

manhandled him and was lying on the ground pretending to be 

unconscious. But as soon as he arrived at the P.O, the accused 

stood up. 

 

77. During examination u/s.313 Cr.P.C, accused flatly denied 

of having made confession but he has not mentioned that 

villagers assaulted him and due to such assault he made 

confession. 

 

78. The evidence of the prosecution is very much clear and 

unambiguous that on interrogation accused Basan Kishan (A-1) 

made confession that he had murdered his mother. So, the 

assault on the accused what is emerging out of the evidence was 

obviously subsequent to the confession being the natural 

reaction of villagers to the accused as murderer of his own 

mother. 

 

79. From the above backdrop, the extra judicial confession of 

the accused having been passed through the touchstone of 

credibility came out without any blemish and as such the same 

can be accepted safely. 
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80. In the entirety of the discussion what has been made 

about, it crystallizes that on the previous night accused and the 

deceased stayed in their house only and there was tussle 

between them on that night and their relation was not cordial 

too. On the next day of morning, the dead body of the deceased 

was found in the cultivating field of the informant with several 

cut injuries on her person which were homicidal in nature. 

Accused offered no satisfactory explanation as to how his mother 

died. Doctor performing post mortem opined that the injuries 

were caused by moderately heavy sharp cutting weapon and 

police seized a khukri from the house of the accused in presence 

of witnesses. However, no link between the khukri and the 

injuries sustained by the deceased could be established by the 

prosecution for the want of forensic examination. But it is settled 

position of law that for non-recovery of offence of weapon, 

otherwise creditworthy evidence of the prosecution cannot be 

brushed aside. 

 

81. On the contrary there is voluntary extra judicial confession 

of the accused before the villagers that he had murdered his 

mother and on that count establishing link between the seized 

khukri and injuries sustained by the deceased, losses it’s 

essence. Thus, cumulatively no hypothesis of the innocence of 

the accused is probable under given facts and circumstances of 

the case save and except the only hypothesis of the guilt of the 

accused.  

 

82. In the result, from the facts and circumstance of the case 

and above discussion, I hold that the prosecution has succeeded 

in bringing home the charge under section 302 IPC against 
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accused Basan Kishan (A-1), beyond all reasonable doubts. 

Hence, I hold accused Basan Kishan (A-1) guilty of committing 

the offence under Section 302. Accordingly accused Basan 

Kishan (A-1)is convicted for the offence of murder 

 

83.  The provision of Probation of Offenders Act is not 

applicable to a case under Section 302 IPC. Therefore, the 

accused is not entitled to get the benefit of the relief as 

envisaged under the said Act. 

 

84. Heard the accused, namely Basan Kishan (A-1) on the 

question of sentence. He has contended that he has nothing to 

say about the quantum of sentence. The punishment for 

committing the offence under Section 302 IPC is death or 

imprisonment for life and fine. The case in our hand is not a 

rarest of rare one. Therefore, in my considered opinion, if the 

accused is sentenced to undergo the minimum sentence 

prescribed by law, the same will serve the ends of justice. The 

point is accordingly decided. 

O R D E R. 

85. Considering the entire facts and circumstances of the 

case, I sentence the accused namely Basan Kishan (A-1)to 

undergo rigorous imprisonment for life and to pay fine of 

Rs.10,000/-, in default to undergo simple imprisonment for six 

months, for committing the offence punishable under Section 

302 IPC, which, in my opinion, will meet the ends of justice in 

this case. The period of detention already undergone by the 

accused during investigation and trial shall be set off from the 
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sentence of imprisonment. His bail bond stands cancelled. Issue 

jail warrant. 

86. Seized articles be destroyed in due course of law. 

 

87. Let a certified copy of this judgment be furnished to the 

accused free of cost, immediately and the accused is informed 

about his right of preferring appeal against the judgment and 

order of conviction and sentence of this Court. 

 

88. Let a copy of this judgment be forwarded to the District 

Magistrate, Sonitpur, Tezpur in compliance with the provision 

laid down u/s.365 Cr.P.C. 

 

89. There is no evidence forthcoming that there is any 

dependent upon the deceased and under such circumstances of 

the case, I do not deem it fit and proper to award compensation 

to anyone because no one is found dependent upon the 

deceased or needs rehabilitation. 

 

90. Judgment is pronounced and delivered in the Open Court 

in presence of accused. Judgment is prepared on separate 

sheets and tagged with case record. Case stands disposed of on 

contest. 

 

91. Given under my hand and seal of this Court on this 1st day 

of July, 2022 at Sonitpur, Tezpur. 

 

                                                         Shri S.K.Ghosh, AJS 
                  Addl. Dist. & Sessions Judge, 

                                          Sonitpur, Tezpur. 


